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Climate and Controversy
As a locus for fact-finding and evaluating competing claims while the political branches 

are deadlocked, the courtroom can be the perfect neutral venue for debating climate science, 
policy responses, and who should pay. Current litigation could tee up such conclusions

ernment action. They identify — with a high de-
gree of confidence — the costly consequences of 
climate change. These include not only more fre-
quent and intense weather events but also higher 
rates of morbidity and mortality and lost jobs and 
investment opportunities in industries affected by 
carbon emissions, such as fishing, farming, forestry, 
and insurance.

As the U.S. government fails to put in place poli-
cies to combat global warming and adapt to its re-
percussions, the courts are emerging as the preferred 
venue in which to debate climate science free of 
partisan bias and bickering. Citizens are calling for 
action, and the number of climate-related lawsuits 
is increasing globally, and nowhere more than in the 
United States. The cases fall into four broad catego-
ries. Some would force government to increase (or 
some decrease) regulatory oversight and enforce-
ment of existing laws. Others characterize climate 
change as a rights-based issue. Still others seek to es-
tablish climate change as a financial concern. And a 
final category of cases are designed to contribute to 
the public debate about the changes to the Earth’s 
climate system. Naturally there is some overlap, but 
these distinctions are useful in evaluating the judi-
ciary’s response to global warming.

The most common climate-related cases brought 
before the courts in the United States continue to 
be those questioning government regulatory actions 
involving emissions from coal-fired power plants. 
Challenges to government regulatory actions have 

T
here are few public forums to debate the 
causes and consequences of climate change 
where the participants won’t find them-
selves mired in a political maelstrom. On 
the federal level, where national policies 

are worked out, partisan gridlock in Congress has 
taken the legislative branch of government out of 
play. The current administration has by acts and 
deeds indicated it has no intention of combatting 
climate change — quite the opposite. That leaves the 
fortunes of U.S. climate policies largely dependent 
upon the composition of the courts, the branch that 
is concerned only with matters of law and immune 
from politics.

Carbon emissions in the United States and other 
big economies like China, India, and elsewhere are 
on the rise. According to the Trump administra-
tion’s Fourth National Climate Assessment, released 
in November, neither global efforts to mitigate the 
causes of climate change nor regional efforts to adapt 
to the impacts currently approach the scales needed 
to avoid substantial damage to the U.S. economy, 
our natural heritage, and the health and well-being 
of Americans. The conclusions reached by the 13 
federal agencies and 300 scientists contributing to 
the assessment reflect the overwhelming consensus 
of the science community. They affirm the October 
report of the UN’s Intergovernmental Panel on Cli-
mate Change, which set the maximum safe level of 
warming at only 1.5 degrees Celsius.

Both reports emphasize the urgent need for gov-
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been bidirectional. Obama’s aggressive efforts to 
combat climate change and protect the environ-
ment prompted fossil fuel interests, for instance 
coal mine operators, to challenge the government’s 
regulatory authority under existing legislation such 
as the Clean Air Act, Clean Water Act, and Endan-
gered Species Act. Plaintiffs in the Trump era, how-
ever, are predictably suing to prevent the adminis-
tration from rolling back existing regulations.

Regulatory litigation relies heavily on court prec-
edents, particularly the Chevron doctrine establish-
ing judicial deference to expert agencies, as well as 
conformity with the Administrative Procedure Act’s 
requirements for proper notice and public input, 
and interpretation of legislative language to yield 
enumerated or implied agency authority. Science in 
these types of cases plays more of a supporting role. 
In Massachusetts v. EPA, for example, the Supreme 
Court was asked in 2007 if the Environmental Pro-
tection Agency has the authority to regulate emis-
sions of greenhouse gases from new motor vehicles.

It was the Court’s opinion that 
EPA is obligated under the CAA 
to regulate auto emissions which 
in the administrator’s “judg-
ment cause[s], or contribute[s] 
to, air pollution . . . reasonably . 
. . anticipated to endanger pub-
lic health or welfare.” The Court 
directed the agency to reconsider 
its conclusions — although the 
majority opinion left little doubt 
about the dangers of vehicle emis-
sions. “The harms associated with 
climate change are serious and 
well recognized,” the Massachu-
setts court said. “The government’s 
own objective assessment of the 
relevant science and a strong con-
sensus among qualified experts 
indicate that global warming threatens, inter alia, 
a precipitate rise in sea levels, severe and irrevers-
ible changes to natural ecosystems, a significant 
reduction in winter snowpack with direct and im-
portant economic consequences, and increases in 
the spread of disease and the ferocity of weather 
events.” Still, the Court’s instructions to EPA 
were to consider whether the above events rise to 
the threshold required to make an endangerment 
finding under the CAA and the basis for any regu-
lation of the vehicle emissions at issue. That has 
left combating climate change up to the political 

branches, which have been deadlocked on the is-
sue for decades.

I
nto the breach, a new class of cases claiming the 
right of citizens to a habitable environment is 
gaining entrance into state and federal courts, 
and other cases are inviting the judiciary to be 
more involved in resolving the controversies sur-

rounding climate change. After all, the Constitu-
tion grants to the courts the power and ability to 
decide “cases and controversies,” and that is exactly 
what is happening here.

In 2015, a U.S. district court judge in Oregon 
granted standing to 21 youthful plaintiffs claiming 
that future generations have a substantive right to 
be protected from the ravages of climate change un-
der the Due Process Clause of the Constitution. The 
youths fault the government for inaction in the face 
of hard evidence. The relief sought by the plaintiffs 
is science-based policies and regulations to mitigate 

the impacts of global warming.
The case, Juliana v. United States, 

has survived multiple attempts — 
including two before the Supreme 
Court — to have it dismissed as 
a political question. Administra-
tion attorneys contend that EPA is 
charged with regulating greenhouse 
gas emissions, and the court’s inter-
vention confounds the separation 
of powers on which our political 
system is based. The case is back 
before the Ninth Circuit Court of 
Appeals after the trial judge certi-
fied the government’s request for an 
interlocutory appeal. A decision is 
expected by the end of March.

Juliana has inspired a host of 
similar cases — particularly in 

state courts, where the Public Trust Doctrine has 
more foundation — around the nation. Should Ju-
liana or other rights-based cases continue to survive 
dismissal motions, it will be the first time climate 
science is put on trial.

Another series of cases making it onto court dock-
ets are those based on common law nuisance theory 
— tortious negligence. Examples of these types of 
cases are the recent — and so far, unsuccessful — 
lawsuits by cities, counties, and states seeking com-
pensation from major oil companies for infrastruc-
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A Scientist’s View on Climate and the Courts

Just as climate change is im-
pacting every part of our lives, 
economically, culturally, and 

physically, it will also affect all as-
pects of the law. Vulnerability, eq-
uity, and justice are likely to become 
common themes for cases involving 
climate change in the courts.

As an atmospheric scientist, I 
have been studying the climate 
system for many decades and have 
been coauthor of many of the major 
assessments of the science. Last 
spring, I was asked to testify in the 
suit between the cities of Oakland 
and San Francisco and major oil 
companies. As I told the court, the 
science is clear — climate change 
is one of the most important issues 
facing humanity and our planet. 

There is basically no debate 
about this conclusion within the sci-
ence community. Our understanding 
is data-driven, based on extensive 
observations and associated analy-
ses using many different research 
tools that all indicate trouble ahead. 
That doesn’t keep misinformation 
and overstatement of remaining 
uncertainties from appearing in the 
media, but to do so requires distor-
tions and misrepresentations of the 
science, or denials of the underlying 
physics.

Global annually averaged sur-
face air temperature has increased 
by 1.8°F since 1900. This is the 
warmest period in the history of 
civilization. The last four years have 
been the warmest years on record. 
Many other aspects of global cli-
mate are changing. Thousands of 
studies have documented the large 
alterations in surface, atmospheric, 
and oceanic temperatures, melting 
glaciers, diminishing snow cover, 
shrinking sea ice, rising sea levels, 
ocean acidification, and increasing 
atmospheric water vapor.

Last fall’s Fourth National Cli-
mate Assessment concludes “it is 
extremely likely that human influ-

Donald J. Wuebbles

ence has been the dominant cause 
of the observed warming since the 
mid-20th century. For the warming 
over the last century, there is no 
convincing alternative explanation 
supported by the extent of the ob-
servational evidence.”

As I told the court, changes in the 
characteristics of extreme events 
are particularly important for hu-
man safety and infrastructure. Heat 
waves have become more frequent, 
while cold waves are less frequent. 
Rainfall is increasing in intensity and 
frequency. Large storms like hurri-
canes are becoming more intense.

Global average sea level has ris-
en by seven to eight inches 
since 1900, and the rate 
of increase is accelerat-
ing. The incidence of 
tidal flooding is simultane-
ously accelerating in many 
coastal cities. Sea levels 
are expected to continue 
to rise — by at least several 
inches in the next 15 years 
and by one to four feet, and possibly 
more, by 2100.

Without major reductions in 
emissions, the increase in annual 
average global temperature relative 
to preindustrial times could reach 
9°F or more by the end of this cen-
tury. To put this into perspective, the 
last ice age was about 15°F colder 
than now. There is broad scientific 
consensus that the further and the 
faster the Earth’s climate system is 
pushed toward warming, the greater 
the risk of unanticipated changes. 
Impacts on lives and lifestyles are 
bound to be severe.

There is a significant role for the 
courts regarding climate change, 
especially relating to appropriate 
policy and to protecting human wel-
fare and other life. However courts 
should not be judging the validity of 
the science; not only has that ship 
sailed, but lawyers and judges just 
don’t have the expertise to evaluate 

the complexity of the science — that 
is why the scientific assessments 
like the recent NCA and the report 
a month earlier by the Intergovern-
mental Panel on Climate Change 
are so important. It would be a 
shame if deniers were able to use 
the courts to push their agenda of 
misinformation and political postur-
ing aimed at fooling the public.

At the same time, the courts can 
be important in protecting climate 
policy that is based on the science, 
such as EPA’s Endangerment Find-
ing — which itself grew out of a 
2007 Supreme Court decision (Mas-
sachusetts vs. EPA) that requires the 

agency to evaluate the 
science and act on it as 
appropriate. Also, since 
the Paris Agreement 
requires that no coun-
try can leave it for four 
years, the courts could 
perhaps be used to ad-
dress compliance despite 
the 2017 statement by 

the current administration that the 
United States is withdrawing.

We are all responsible for climate 
change, but it has been shown that 
fossil fuel companies have known 
for decades about the potential 
impacts of their products on cli-
mate. Meanwhile, many of them 
were misinforming the public about 
this issue. Could they be subject to 
lawsuits? Along with mitigation, the 
necessity for adaptation to climate 
change could prove to be an impor-
tant avenue for litigation.

There have been many prec-
edents for the courts to protect eco-
logical and human welfare in light of 
existing and potentially dangerous 
impacts on the environment. It can 
certainly be argued that dangerous 
climate change is already here.
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ture damage and other losses attributable to climate 
change. Many wastewater and drinking water plants 
are affected by sea-level rise, as are roadways, ports, 
etc. These cases are similar to the tobacco suits by 
state governments of the 1980s and 1990s.

In late 2018, in a rare case in which two private 
entities were party to a climate suit, a food industry 
sued fossil fuel companies. A California court has 
granted the Pacific Coast Federation of Fishermen’s 
Associations standing to sue major oil produc-
ers. The petitioner is the largest commercial fish-
ing trade group on the West Coast. On behalf of 
Dungeness crab fisheries, the organization is seek-
ing $445 million in compensatory damages as a re-
sult of toxic algae blooms. The blooms, caused by 
warming Pacific waters, delayed the opening of the 
crab season off the California and Oregon coasts, 
creating economic losses for which 
recovery is sought. (The Depart-
ment of Commerce has already al-
located $15 million from available 
disaster assistance funds to help the 
industry.) The plaintiffs in the crab 
fishing case, like the state and lo-
cal governments, are claiming the 
defendant companies have known 
for nearly half a century that un-
restricted production and use of 
their fossil fuel products create 
greenhouse gas pollution. The case 
may open the door to future neg-
ligence suits by private companies 
against the fossil fuel industry.

Major oil companies and the 
federal government are not the 
only ones being sued for knowing 
the causes and consequences of climate change and 
choosing to do nothing about it. In 2013 a del-
uge that overwhelmed a labyrinth of aging sewers 
and giant tunnels, forcing a noxious mix of sew-
age and stormwater into local waterways and Lake 
Michigan, resulted in a lawsuit by Farmers Insur-
ance Company against Chicago-area municipalities 
for negligently failing to upgrade their systems. An 
insurance industry expert said of the suit that the 
companies are in the business of covering unfore-
seen risks, from accidents. But we’re now at a point 
with the science where climate change is a foresee-
able risk. Thus, a common thread running through 
the tort cases is establishing what the defendants 
knew and when.

Importantly, the litigation involves establishing 

and apportioning liability to monetize damages. 
These are acts that rely heavily on understanding 
and accepting climate science as it has grown over 
the years, and are areas where courts are particularly 
able to sort out the issues. Theoretically, a court-
room should be the most trusted venue for a rig-
orous climate-science debate. The judge in City of 
Oakland v. BP P.L.C., a district court common law 
nuisance case against major oil companies decided 
last year, asked the litigants to conduct a two-hour 
briefing on the science of climate change. In the 
briefing the opponents in the case all agreed that 
climate change is as real and damaging as the over-
whelming majority of the world’s scientists say it is. 
The case was dismissed, however, on the grounds 
that the matter at issue is a political question for the 
legislative and executive branches to answer. Judge 

William Alsup, however, articu-
lated his belief that temperatures 
are rising: “This [court] order fully 
accepts the vast scientific consen-
sus that the combustion of fossil 
fuels has materially increased at-
mospheric carbon dioxide levels, 
which in turn has increased the 
median temperature of the planet 
and accelerated sea-level rise.”

T
he growing appeal to the 
judiciary to accomplish 
what the legislative and 
executive branches are 
politically incapable of 

doing is understandable. As a prac-
tical matter, however, the courts 

alone offer a less than ideal alternative to congres-
sional and executive action. Lawsuits, at one level, 
are zero-sum. A plaintiff is granted standing to sue 
or told to go home. Dismissal of a case may be for 
procedural reasons having nothing to do with the 
scientific substance of the allegations. Moreover, 
these emerging classes of cases can take years to 
reach a conclusion, as the Juliana plaintiffs are find-
ing out nearly four years into their litigation, with a 
trial yet to be held.

However, long before the last gavel is struck, and 
the final decision read, climate-rights and liability 
cases have much to contribute. Through discovery, 
evidence, testimony, and cross examination, the 
lawsuits are becoming rich troves of information 
that may have equal or greater probative value in 

Through discovery, 
evidence, testimony, 

and cross examination, 
the lawsuits are 

becoming rich troves of 
information that may 
have equal or greater 
probative value in the 
court of public opinion 
than in a court of law
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the court of public opinion than in a court of law.
In the wake of the recent dismissal in City of 

Oakland are records of the defendant oil companies 
having agreed with plaintiffs’ factual statements 
on the causes and consequences of global warm-
ing. No matter the outcome in Juliana, the Trump 
administration has accepted the truth of the main-
stream climate-science community and the reality 
of Earth’s warming.

Notwithstanding the possibility these cases may 
never be victorious in terms of a binary winning 
or losing, they present an opportunity for climate 
defenders and deniers to face off in a moderated, 
nonpartisan venue governed by longstanding rules 
of evidence and procedure. Sworn testimony sub-
ject to cross-examination offers a counterpoint to 
ipse dixit pronouncements of opinion in partisan 
legislative hearings or presidential tweets.

According to Gallup’s last available poll, Repub-
lican trust in the judicial branch has gone from 48 
percent in 2016 to 79 percent in 2017. At the same 
time, Republicans, in general, hold the lowest opin-
ions of climate science and climate scientists, ac-
cording to the Pew Research Center. The distrust of 
scientists based on their perceived political leanings 
makes it nearly impossible to expect that deniers 
will become believers when confronted with hard 
scientific evidence. So a neutral means of deciding 
issues concerned with climate science is absolutely 
essential to convince those who still doubt human-
ity’s role in warming and required 
actions.

In Green Mountain Chrysler 
Plymouth Dodge Jeep v. Crombie, 
the U.S. District Court for the 
District of Vermont upheld the 
state’s plan to approve greenhouse 
gas emission regulations for new 
motor vehicles. Vermont’s plan 
was consistent with the Clean Air 
Act’s California exemption clause. 
The litigants both called upon 
expert testimony concerning the 
causes and consequences of climate 
change.

The Green Mountain court 
noted the Supreme Court’s 1993 
conclusions in Daubert v. Merrell 
Dow Pharmaceuticals, in which the High Court 
enumerated a list of four non-exclusive consider-
ations bearing on whether a theory is scientifically 
sufficient to constitute reliable evidence. As stated 

by the Daubert court, a sufficiency analysis is quan-
titative rather than qualitative, and “facts or data” 
may include reliable opinions of other experts and 
hypotheses that are supported by the evidence. In 
addition to the four factors listed in Daubert, courts 
consider whether the expert is testifying about mat-
ters based on research independent of the litigation.

To be admitted into evidence an expert’s opinion 
must be derived by recognized scientific method-
ologies. Courts are not required to “admit opinion 
evidence that is connected to existing data only by 
the ipse dixit of the expert,” as stated in General 
Electric Co. v. Joiner (1997). An example of such tes-
timony is President Trump’s recent comment that 
he has a “natural instinct for science” and his uncle 
was a scientist at MIT, and therefore he knows that 
climate change is a bogus theory.

S
till, climate science isn’t as well-founded 
as the physics of celestial bodies, for ex-
ample. But if most scientists are to be 
believed, immediate action is necessary. 
A practical consequence of evidentiary 

rules is the judiciary’s acceptance of reliable tes-
timony that need not be “known to a certainty.” 
As the judge in Green Mountain wrote, “There are 
no certainties in science.” Thus, actions to avoid a 
highly likely risk are called for in the case of cli-
mate change, just as we minimize risk of exposure 

to chemicals that we only suspect 
of carcinogenicity.

Documents in the Juliana case are 
now available; they include reports by 
the litigants’ respective experts. The 
reports vary in length and detail and 
are a preview of what the experts will 
be testifying to in open court. Con-
sider the report of scientists Susan 
Pacheco and Jerome Paulson, who 
were retained by the plaintiffs. Their 
opposite on the defendant’s side is 
Arthur Partikian. Note when reading 
the excerpts below that standing re-
quires that a plaintiff must have suf-
fered an actual injury or harm, trace-
able to the actions of the defendant, 
and capable of redress by the court.

Although children are not considered a suspect 
class under the law, the age of the Juliana plaintiffs 
is integral to their allegations. Pacheco and Paul-
son state: “Children are uniquely vulnerable to the 
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impacts of climate change due to their physiological 
features, including their higher respiratory rate, lung 
growth, and development, immature immune system. 
. . . [C]ertain populations of children are especially 
vulnerable. . . [including] children with preexisting 
medical conditions, children from communities of 
color, and economically disadvantaged children.”

Partikian responds: “While I do not contest the 
general concept that factors mentioned by the plain-
tiffs’ experts as potentially associated with climate 
change. . . I do not find adequate documentation in 
the available records and reports.”

Other experts called to the wit-
ness stand will testify on whether 
the nation can run solely on low-
carbon technologies like wind and 
solar. The economic and monetary 
costs of the transition to a clean en-
ergy economy will be debated, as 
will the social cost of carbon. Ul-
timately, a jury will have to decide 
the value of the evidence and what 
actions, if any, are required by the 
parties.

I
n reading through the volumi-
nous motions, complaints, and 
reports in the novel-legal-claims 
cases, what is most startling is 
what they seem not to be about — whether global 

climate change is real or a hoax. The Trump admin-
istration in Juliana has stipulated to the plaintiffs’ 
statements about the existence of global warming, 
recognized its harmful consequences, and acknowl-
edged that humans are contributors to the problem 
in much the same manner as the oil companies are 
doing in the nuisance cases. The issues, rather, are 
fault, apportionment, and appropriate response.

The willingness of oil companies and the Trump 
administration to accede to the petitioner’s climate 
characterizations reflects a shift in the public po-
sition of “mainstream” climate-deniers in recent 
years. That change was on prominent display dur-
ing the confirmation hearings of Scott Pruitt to 
EPA, Ryan Zinke to Interior, Rex Tillerson to the 
State Department, and other of Trump’s nominees. 
The new tactic accepts, with certain caveats, that 
climate change is afoot and acknowledges that hu-
man activity is “somehow” a contributor.

In recent months the Trump administration has 
added a closing statement to the acknowledgment. 

Buried in a draft environmental impact statement 
supporting the proposed freeze of auto emission 
standards at 2020 levels, the administration indicates 
that any meaningful effort to combat climate change 
“would require substantial increases in technology 
innovation and adoption compared to today’s levels 
and would require the economy . . . to move away 
from the use of fossil fuels, which is not currently 
technologically . . . or economically feasible.”

The statement is not made as a call to arms but as 
a fatalistic foreboding of what the future will hold. 
The “yes, but there is nothing that can reasonably 

be done about it” protestations of 
deniers in public policy arenas is a 
version of the challenges plaintiffs 
face in a trial. Should deniers lose in 
court, they will find there is some-
thing to be done and at a price.

It is arguable that the court’s or-
der to do the inventory and in es-
sence draft what for all intents and 
purposes would be Obama’s Clean 
Power Plan on steroids could be 
slowed, if not stopped, by a hostile 
Congress and White House. In any 
event whatever would come of the 
order would be back in the courts 
from the moment a notice of intent 
was published in the Federal Reg-
ister.

Realistically combating climate change will take 
more than a court’s ordering EPA to write regula-
tions. Absent political considerations of deployment, 
technological solutions only work on paper. It is not 
to say that the government is right and that Juliana 
and other novel-theory cases should be dismissed be-
cause the courts would be stepping out of their co-
equal role and doing the job of policymaking that is 
reserved for the legislature and the executive.

Bringing policy considerations into the court-
room will prove as valuable to the public debate 
as taking validated scientific evidence established 
in the courtroom and putting it into the court of 
public opinion. An understanding of the political 
context — in reality, and not as a hypothetical con-
struct — will help to guide the courts in their con-
sideration of redressability, for example, by allowing 
the government flexibility to attack the problems 
from multiple directions.

Synergies exist between court proceedings and 
public policy debates. Courts are loathe to consider 
future injuries both because of their speculative na-

In reading through the 
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ture — there is no guarantee that injuries will arise, 
and there is difficulty in monetizing the damage 
that might occur 20 years into the future. In con-
trast, it is natural for public policies to anticipate 
and respond to problems likely to pop up in the 
future, such as increasing a community’s resilience 
to extreme weather events.

The court testimony of the Juliana medical ex-
perts would naturally address the potential damages 
of cumulative exposure to a climate altered by the 
release of carbon dioxide, methane, hydrofluoro-
carbons, and other GHGs. Testimony in the fish-
ing damages case will not only speak to the conse-
quences of warming oceans from carbon released 
by burning oil but will convert climate concerns 
into dollar and cents. Although courts may not ac-
count for anticipatory damage in their orders and 
opinions, the information introduced into evidence 
during the trial would strengthen the public policy 
debate outside of the courtroom, even if the case is 
dismissed.

T
he hyper-partisanship preventing a bal-
anced discussion on climate science in the 
halls of Congress and the White House 
also prevents a balanced and rational dis-
cussion on possible cures. The value of 

the courts is not simply to be measured in terms of 
final outcomes. Under partisan circumstances, the 
judiciary remains the only venue 
in which an honest and objective 
climate debate can occur.

In answer to the government’s 
claim that a courtroom is not the 
proper setting in which to weigh 
the evidence in support of climate 
change theory, the magistrate judge 
in Juliana stated: “Whether . . . cli-
mate change is occurring, whether . 
. . human induced, and the degree 
of its severity and impact on the 
global climate, natural environ-
ment, human health is quintessen-
tially a subject of scientific study 
and methodology, not solely po-
litical debate. The judicial forum is 
particularly well-suited for the reso-
lution of factual and expert scientific disputes, pro-
viding an opportunity for all parties to present evi-
dence, under oath and subject to cross-examination 
in a process that is public, open, and on the record.”

Redressing the harms alleged by plaintiffs is time 
constrained. It has already taken the youthful peti-
tioners in Juliana several years to get to trial. How 
many more years will go by before the Supreme 
Court makes the final judgment in the case? How 
many years after that will be required for EPA to do 
the emissions inventory and draft and implement a 
new power plan? Should the defendant government 
and companies in these novel-theory cases start los-
ing in court, they will find there is something to be 
done and at a price. Yet the latest findings of climate 
science make it clear that immediate, large-scale ac-
tions are required.

Neither the Juliana plaintiffs nor others in pend-
ing or anticipated climate-science cases should be 
expected to carry the burden of a livable environ-
ment alone. The growing number of climate-related 
lawsuits based on novel legal theories will continue 
to expand at least as long as the government fails 
to put partisanship aside and do what is necessary 
to stem Earth’s warming and increase the nation’s 
resilience to the effects already being experienced.

As different as the emerging novel-legal-theory 
cases are they share the same objective — a livable 
environment. Win or lose each can contribute to 
the overall efforts of climate defenders. What was 
the role of science in each case? What arguments 
swayed judges and jurors? Where do the litigants’ 
experts agree; were there gaps in a plaintiff’s argu-
ments that need to be filled? Did the public rallies 

in support of the Juliana plaintiffs 
change the community’s percep-
tion of global warming? Is the relief 
asked for in one case duplicative or 
additive to what was requested in 
another? Can the cases be better 
coordinated to create more holistic 
solutions to global warming?

Although each climate case is 
unique, they all share the same 
objective — a habitable global 
environment. Legal and policy 
advocates need to come together 
to develop an integrated strategy 
designed to prevail in the court of 
public opinion as well as of law. 
Even if a plaintiff loses a case, pur-
suing it may be validated if the 

court’s decision includes statements that may be 
useful for the larger purpose of convincing the pub-
lic and prodding the political branches to action as 
a result. TEF

Legal and policy 
advocates need to come 
together to develop an 

integrated strategy 
designed to prevail 

in the court of public 
opinion as well as of 
law. Even a lost case 

may prod the political 
branches into action


